
I 

‘ 

BEFOBE TEE FAIR POLITICAL PRACTICES COMMISSION 

In the Matter of 
No O-99-3 15 

Opuuon requested by j March 3.2000 
iV~lham P Wood, ) 
CInef Counsel for the 
Secretary of State 

BY THX COMMISSION. Wilham P Wood, Chef Counsel for the Secretary of 
State, has requested an opnuon of the Fau Poht~cai Prachces Conumsslon on the 
followmg queshons: 

I. Questions 

(1) For purposes of mposmg penalhes for late filmg of a statement or report 
under the Pohhcal Reform Act (“Act”),’ are both the paper filmg and the electromc filmg 
by designated mtimduals and enhhes to be consIdered the ongmal filmgv Is tbe paper 
filmg alone to be considered the ongmal filmg’J Is the paper fi1mg to be considered the 
ongmal filmg and the electromc filmg a copy? 

(2) For purposes of mposmg pentihes for late statement or report filmg, are the 
deadlines set out m Sechon 91013(a) and (b) to apply to both paper and electromc fihngs 
reqmred kom designated mrhviduals and enhh& 

II. Conclusions 

(1) For purposes of unposmg penalhes for late filmg of a statement or report 
under Sechon 91013 of the Act, the paper vexslon and the electmmc version of a 
statement or report are. each consIdered to be an ongmal 

(2) Tbe deadlmes set out m Sechon 91013(a) apply to botb the ongmal electromc 
fihng and tbe ongmal paper filmg subrmtted by a filer 

III. Facts 

In 1997, the Lemlahxe passed SB 49, the Onlme l%closure Act, mandatmg that 
the Secrew of State develop an ele&omc filmg system for state canduzlates and 
committees (Sechons 84600-84610.)’ In response, the Secretary of State has created the 
CalAccess system of elechomc filmg for campagn and lobbymg reports In adtiihon to 
the paper fihng requuements unposed by the Act, the new electronic filing reqmrements 
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became effecnve for destgnated mdrvrduals and entities m January of 2000 Penalttes for 
the late fihng of statements or reports are set out m Sectton 91013(a) and (b) of the Act 
Questtons have ansen as to the apphcatton of Secnon 91013 to electromc fihngs 

N. Analysis 

Sectton 91013 of the Act sets forth tines for late filmg of ortgmals and coptes of 
reports as follows 

“(a) If any person files an orrgrnu1 statement or report afkr any deadlme 
unposed by thrs act, he or she shall, m addmon to any other penames or 
remedies estabhshed by thrs act, be liable m the amount of ten dollars 
(.S 10) per day after the deadhne until the statement or report is filed, to the 
officer wnh whom the statement or report ts reqmred to be filed Ltabthty 
need not be enforced by the fihng officer tf on an unparhal basrs he or she 
determutes that the late fihng was not wtlJt%l and that enforcement of the 
habdny ~11 not further the purposes of the act, except that no habthty 
shall be warved tf a statement or report ts not filed wtthm 30 days for a 
statement of economrc mterest, other than a canrhdate’s statement filed 
pursuant to Sectton 87201, five days for a carnpargn statement reqtnred to 
be filed 12 days before an electron, and 10 days for all other statements or 
reports, atIer the fihng officer has sent specific written nonce of the fihng 
reqmrement. 

(b) If any person files a copy of a statement or report after any deadhne 
unposed by thts act, he or she shaJ1, m addmon to any other penalties or 
remedies established by tlus chapter, be liable m the amount of ten dollars 
($10) per day, startmg IO days, or five days m the case of a campatgn 
statement reqmred to be filed 12 days before an electron, after the officer 
has sent spectfic wnrten nouce of the fihng reqmrement and unhl the 
statement 1s filed.” (Emphases added ) 

*** 

Generally, fines on orrgmal statements under Sectron 91013(a) are Imposed 
automatically and can be warved only tf the filer submns the report wuhtn 10 days after 
recetvtng written notrce that the filmg 1s overdue. The fme for late filmg of an original 
reqoti starts running from the date the report was due. 

Under Sectton 91013(b), the fine on a copy ts assessed only tf the filing officer 
sends spedic written nottce to the filer, and the fine starts runnmg from the date the 
wntten nohce IS sent. Under both Sechon 91013(a) and (b), the maxnnum late fine IS 
$100 or the cumulattve amount stated m the late report, whichever IS greater (Sectton 
91013(c)) 

Sectton 84605 of the onhne fihng provtstons provtdes, m part, as follows. 
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*‘(h) It shall be presumed that orthne or elecrroruc filers file under 
penalty of pequry 

(I) Persons fihng onlute or electrontcal~y shall also corttmue to file 
requued dtsclosure statements and reports m paper format The paper 
copy shall conttntte to be the offictal fihng for audtt and other legd 
purposes turn! the Secretary of State, pursuant to Sectton 84606, 
determtnes the system ts operattng securely and effechvely 

(J) The Secretary of State shall tnamtatn at all tunes a secured, offictal 
version of all orgmai onlme and electrontcallyfiled statements and 
reports requtred by thts chapter Upon deternunahon by the Secretary of 
State, pursuant to Sechon 84606, that the system IS operattng securely and 
effecttvely, thts onlme or electrontc version shall be the official verston for 
audtt and other legal purposes ” (Emphasts added ) 

We find that the exphctt reference III sechon 84605(t) to “origmal o&me and 
electron~cal(vjled statements and reports reqmred by thts chapter” means that the onhne 
or electrotuc fihrtg ts an “0rtgmaY statement or report for purposes of Section 91013(a) 

Our concluston ts bolstered by the onlme fihng provtstorts’ express presumption 
that online or electrotuc filers file under penalty of perprry (Secttons 84604(d) and 
84605(h) ) Under Sectton 81004, ortgmal reports and statements filed under the Act must 
be signed under penalty of permry and vertfied by the filer 

Furally, constdertng the eiecnoruc verston to be an ortgmal fits the scheme of the 
onhtte filtng provtstons Section 84606 provtdes that once the Secretary of State, m 
consultanon with the Cornrmsston and the Deparnnent of Inforrnatton Technology, ma!ces 
a determtnatton that the onlme dtsclosure system ts operattng securely and effecttvely, 
filers who are required to file onhne ~111 no longer be requtred to submtt a paper format 
or duphcate filmgs as prescrtbed m Sectton 84215 Afier the Section 84606 
determmatton IS made, the electrotuc version ~111 be the only verston of the fihng, so tt IS 
logtcally tmperahve that thts verston be an ortgntd 

We therefore conclude that for purposes of tmposmg penalties for late fihng, both 
the paper and electrotuc verstons are an “ortgtnal” under Section 9 1013(a) Accordmgly, 
the deadbnes set out tn sectton 91013(a) apply to both the electrontc and paper rePor@.. 

The Commission recognizes the importance of onhne filing, and ts committed to 
workmg wtth the Secretary of State and fikrs to a&eve maximum compliance with the 
onhne fihng provtstons of the Act. We are mmdfitl, however, that even as the tnthal 
electrotuc fihrtg deadlmes have passed, vendors are sttll m the process of bemg approved, 
portions of the CalAccess system are sttll bemg butlt, and may filers are unfamthar wtth 
the new requirements 
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We agree wth the Secretary of State that at the outset of electromc fihng, it may 
be necessary to exerctse flewbthty m assessmg late fines on the electrontc verston ’ We 
are Informed that the Secretary of State IS amendmg the pohcy on walvmg fmes for good 
cause to take mto account electromc fihng problems, and may m some cases nottfy filers 
about thetr obhgatton to file electiotucally tnfotmally or by telephone before tssutng a 
fine letter We encourage these efforts 

Adopted by the Comsslon on March 3 ,200O Concurrutg: Cornnusstoners 
Deaver, Getman, Makel, and Swanson. Absent Comsstoner Scott 

jLb-- 

Karen A Gettnat~~ 
Chau-man 


